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Consolidated Edison Company of New York. Inc. ("COD Edison" or the

"Company") is a New Yode State electric. cas and steam utility -serving

approximately three million customers in New York City and Westchester County.

Its service area is relatively small area-wise (about 600 square miles) but its

territory enco~puscs one of the most concested urban areas in die world. The·

Company's area conQins many biIh-teehoology COD1p8Dies as well as the world's

central financial district, making continued service reliability critically important to

the Company's success. Con Edison submits these conuncnts in MSp01'l8e to the

Notice of Proposed Rule-malcing ("NPRM") issued by Federal Communications

Commission ("Commission") in the above--captioned proceedinl. Con Edison is

conc:crned ttiat the Commission use this proceeding to implement rules that am fair

to utilities affcctI:d by the Telecommunications Act and to ratepayers of these

companies from the perspective of both reliability and economics.
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The Telecommunications Act of 1996 (WTeJecommunications Actlr), Pub. L.

No. 104-104, 110 Stat. S6 (1996) provides a framework to ctereauJatc the

telecommunications industry by removing existing lepl barriers for potmltial'

participants in the industty. The 1eIisJa1ion requires that all new and existin&

industry participants be "intercoaneetedH throu&h access to existiD& or new

facilitiea. Consequently, a pro-oompetiti\'c, derquJatcd industry will be

encouraacd, with die objective of briDling flexible choices and decreued prices

for consumers. In addition to providing telecommunicadon industry competitors

the right to usc existing facilities, 1bc law also mandates that other utilities anow

teJecommunications industry participants access to its poles. duets7 conduits, and

rilbt-of-ways (lrfacilities").

This mlllDUc, allowing telecollUllUDications carriers and cable television

systems ("providers") to use utility facUities in order to provide

teIflcommunications or cable television services to customCD, is cxpectl:d to induce

competitors to enter into the telecommunications business. The law states that "[1.1

utility shall provide a cable television systmn or any telecommunications carrier

with nondiscriminatory aooess to any pole. duct. conduit or rilht-of-way owned Or

COftttOlJed by it. M (TeJecommunica1ions Act, § 703 (1)(1». In addition, the

Telecommunications Act states that Ma utility providing elcctric service may deny a

cable tekvision syslmn or any telecommunications carrier access to its poles,

ducts. conduits, or rights-of-way, on a non-discriminatory basis where t:taere is
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iDlufficient capacity and for Ie8IOD8 of safety, retiability and pucrally applicable

qiMering pIlIJJOIeS" (Tele-comnmieatioos Act, § 703 (t)(2».

To impkment these provisions, the Commission has insd1utcd a p:roceecfing

aimed at establishing a competitive telecommunications industry by impJementinC

the ~in1Brconnection provisions· of the Telecommunications Act. Included in the

I'ina'connection" portion of the Telecommunications Act are the sections of the

law dealing with accesa to utility facilities. The Commission bas rcquea1ed

comments from interested parties reprding the interconnection provisions of the

Telecommunications Act, including the requirement that utilities provide access to

its facilities.

Con Edison's comments are limited solely to the proviaiODS of the

TeJecomnlunicatioos Act and the NPRM dealing with the mandated access to

poles, duets, Cooduits, and rlahts-of-way.

, 20 of C."",J'nWm

Con Edison's comments reflect its coucems regarding the questions raised

in 1he NPRM. As a basic position, Con Edison believes that its ratepayers,should

not be adversely harmed by the Telecotnmunications Act's 1n8Ddatory acccas

provisions. A quick overview of the Company's position is that the

Telecommunications Act's requirement that providers be gran1Ed

"nondiscriminatory access" means that a utility cannot cIiscriminate apinst a
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provider in an UDdue or discrimiaatory maJII*'. The Company also maintains that

the requirement that a provider attach to Con Edison's syS1mn should not impair
o •

the reliability of Con Bdison's system. RoprdiDg the insufficient capacity, there

is no S1IDdard by which to de1l:m1inc what this would be for~ utility.

Similarly, there is no method to cieaerminc a niliabiJity level standard either.

FiDIlly, Con Edison believes tbat a utility must maintain its ability to modify or

add to its facilities.

am 'wi $ rAn-

The Te~eations Act S1BklI that a utility shaD provide

"nondiscriminatory access" for both 1decommunications caniers and cable

u=1cvWon systems fjointly rcmm:d to as "providers") to certain facilities - poles,

ducts, conduits, and rights--of-way. The NPRM (1 222) tequests comments as to

the meaning of the phrase "nondiscriminator access II in this part of the

TcJccommunications Act.

This phrase - "nondiscriminatory access" -- simply implies that all

providers requesting to attach to a utility's pole, duct, conduit or rilht-of-way

cannot be discrimina1ed against in an undue or improper manner. Con Edison

believes that the phrue "no:ndiseriminatory access ll means that all providers must

be treated in a reasonable, non-arbitrary manner when requesting to auaeh
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equipment to one of 1hc four types of facilibes - poles. duets, conduits or rilbm­

of-way.

Under a wnondiscrirmn.toTy access" standard, a utility is pennitled to 'make

reasonable decisions balled on the circumstances of the attachment. For, instance,

providers can be expected to seek to at1aCh different technologies to different

points of the utility's system; they wilt request diffcrmt rights from Con~

for different durations for varied operations and technolQlies; and there will be

differinC levels of risk presented. h is due to the fact that myriads of different

si1Uadoos will be presented under the TdEcommunications Act that differeDt

factors will be, xenJUIDC to the various requests for attachment that are to be

expected. The Commission should permit differing terms and conditions for

attachment where different terms are attribU1ablc to the circuma1ances of the

propo&ed attachment. For example, a provider requesting to au.eh to SO poa in

a remote area of Con Edison's service area is not making the same~t as a

provider desiring to attach to critical facilities in the central ~cial diStrict of

New York City. The risks involved in these sitllations are not comparable nor'is

the risk: of olltage or operating difficulties resulting from COIlIes1ion the same, nor

is the level of potential claims in the event of an outage or other operating

probl8m. "Nondilcriminatory access" should be reasonably and fairly interp,re1ecl

to accommoda.le differences in circumstances and operating environments.
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"Nondiscriminatory access" must, at a minimum, include provision for an

applicant for access to meet .reasonabte standards - from operating, financial and

qineerinc standpoints - in order to at1acb. These standard. should allow that a

u1ility is only requited to provide access to a responsible provider, 1bat is, a

provider capable of meeting all standards reasonably necessary to ave the

affected utility and its ratepayers at least neutral to the proposed aaachment.

Neutrality is ll. critical criaion because the costs and operating issues of one

iDdustry should not be addressed by shifting them to ano1her industry. If the

provider is unable to meet reasonable terms and coadinons, requited to effectua=

neutrality, an electric ratepayer subsidy to the telecommunications industry would

remit. In the evolving competitive electricity environment, this type of subsidy

should not be permitted to be created and electric l'B.1epaycrs should not bear the

risb associated with the ~lecoll1lDllllications industry.

A re~ issue is that the Commisaion should be deliberate in refiainina

from expanding on utility obligations imposed by the Teleconununications Act.

The access requirement extends to poles. duets, conduits and rightB-of-way. The

standard does not extend to other u1ility facilities such as generatinc stations,

transmilsion towers or U1i1ity meters. The attachment obligations imposed on

utilities ~ significant, and these obligations should not be expanded into areas not

addressed by Congress.
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The NPRM (, 2221223) also tequeltS comments as to specific safety,

rcliIIbility and cnginccring concerns that may be the basis for an entity to be .

denied access to facilities. Con Edison believes that the reliability and safety of its

diIIrlbution sy.m is paramount, aDd these concems must tab precedence over

any roquiromonts that providers be pcrmided to attach to its facilities.. Con

Edison's primary function is to provide ratepayers with electric, las, and steam

~. The provision of these services to customeIS is tint and. foremost.

Accesa to facili1ies will be provided, but such access cannot imPin&e the utility's

paramount duty of providin& safe. adequa~ and efticient service to its customors.

In allowing providers to auaeh to u1ility facilities, the Commisaion should

rccoKDize that clcc:tricity is an inhcIcntly dangerous commodity. Individuals

wor1cinc in close proximity to live electric cables need to be properly ed1Jca1ed in

workina in that area. Utility peI'SODDeI working on cables have been trained in

this func1ion but employees of tckcommunications and cable companies have no

such formal training working with live electric cables - this is both a safety and

reliability concern. This concern is even creater in the context of conduits and

ducts where, conceivably, the providers' employees would seek the right to work

riJbt next to hve electric cables. At least when working on a pole, there is a

safety zone of 40 inches between electric cables and other cables, there is no such

..safety zone" in a conduit or duct. There are several safety and reliability
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ccmcems which lead Con EdiIon to the conclusion that the ability of Con Edison to

provide aazss tD duets and conduits consisUmt with safe and reliable opeiatioo of

its utility sy.m will be very limited.

Providing and coordiDa1ing acce!S in conduits and ducts is labor inmaIive.

Utility employees would need to supervise all work and to provide support

services, such as "tbhing" the area out. Especially in congested a.reaa where

accea. or installaboo could be requited on virtually a daily basis, the resulting

iJ'IIIDPOWel commitment and cost could be substantial.

Specific concerns n:specting work in ducts aDd conduits relate to

maintenance and in_nation work and the potential need to take utility equipm.eDt

out of service in order to accommodate such adion. The problems and cnonnous

COJt and complexity of monitoring and accommocIatinc duct and conduit work,

panicalarly ill the hilhly conae-d and reliabi1ity-eritical central business diltrict

,of New York City, makes the provision of such access, to a significan~ extent,

impmcticablc.

Even morc impol1Bnt than the lUUlting cost and inefficiency, is the

potential danaer to the reliability of service. Access to duets and conduits by

another set of wires, installed by worbrs unfamiliar with the existing systmn and

ita unique characteristics, creates the danger of accidents and other occurrences

(wear and tear due to usual subsurface conditions such as melting roadsalt) that

could lead to service interruption.
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Accordtnely, the Commission should recocnize the subltantiaJ limitations

on the opportunity to make use of exislinC utility ducts and conduits. The

CommiJsion should find that it is not in the public interest to jeopardize utility

service by requiring aec:css to conduits and duets where such access ww1d be

inefficient or impractical from an emerpncy standpoint or where such~ is

dctI;nninecl by the utility to pose danp.r to the safety or reliability of the system..

Finally, the Commission should also address the proccdurcs to be followed

in providing access. Applicants for access will be required to coordinate with the

UIill.ty in adclressin& each attachment. Provided attachment requests are addreued

in lood faith, utilities must retain the right to decline access when appropria1e to.

mainUWl the reliability and efficiency of the utility system. At:1aching parties must

be prepared to recopize that the work priority of a utility company must at all

times be the customers of the utility and the customers' interest in :reliable.

officient service.

Ip TrW,. CO • $y

The Telecomnmieations Act provides that Ita utility providing electric

service may deny a cable television sy*,m or any tclcconununications carrier

acceu to its poles, ducts, conduits, or rights of way, on a non'"CIiscriminat.ory buis

whete there is insufficient capacity and for reasons of safety, reliability and

generally applicable engineering purposes. It (Telecommunications Act, 1703)_'
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The NPRM <, 223) requests commonts about specific staDduds regarding

insufficient capecity - what can be used to dctamine "insufficient capacity?"

INufficient capacity means di1ferent things depending on the fa.cl1ity

involved. For example, Con Edison geoorally maintains 2S percent of the

remaining available space in its ducts and conduits on ruerve. This extra space is

deaiped to allow room in the conduits for other, additional utility equipment,

needed due to load growth or any other reason, The cost and expense of

coutructinc additional conduits and ducts necessi1ates the adoption of the 2S

percent S1ar:Id8rd. To protect its ratepayers' interest, Con Edison intends to

maintain that operating criterion in procesaing attacbment applications. Thus. the

Company would permit a provider access to its conduit and duct facilities if them

is any space remaininl after determining its 2S percent reserve factor. A provider

would be denied access if there was not an additional 25 percent reserve on the

grounds that it has insufficient capacity in the conduit or duct.

Poles. on the OIber hand. have minimum clearance requirements on the

bottom, a safety zone on the top (between other cables and eJcctricity cables - 40

inches) and a generally accepted industry practice of maintaiDing 12 inclles .

between cables. This leads to a finite amount of space on a pole. If tbe entity

wanted to attach and there was no room remaining, the entity would be denied on

the grouncJ of insufficient capacity. Of course, the entity always has the' option to

pay replacemont cost for a higher pole.
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Repnlinl the NPRMts question as to whether tbe CommissiOll sbould

maadale minimum or quantifiable threats to reliability before acceS5 can be denied

<' 123), a standard of this type is unworkable. Reliability levels c:liffer hued upon

the location of the utility and its network - what one l'eIion of the country

COIISiders to be an acocptablc level of reliability may be unacceptable in another

rqion. For insUlnce, Con Edison bas the Nchest level of system reliability in the

U.S. - and our customers have come to expect a lev.el of reliability grCater than

tbat which prevails in other regions. A factor or a range of factors will not 1akf,

into account differences in individual utility sy.tems. Furthennore, in Con

Bctiaon's situation, in its latest rate settlement with its state replatory aconey, a

minimum reliability threshold has been established (NY PSC Case No. 94-B-0334,

Op. No. 95-3, Apr. 16, 1995). If the Company fails to meet this standard, its~

of return may be jeopardized since the Company would be hit with a penalty and

unable to cam the rate of return projected under this agreement. A minimum or

quantifiable tbreat ..factor" is incompatible with these concerns.

Comments have also been requesDl as to whether the Commission should

establish regulations expressly impo$ing the burden on the utility to justify its

denial of access to a provider (, 223). There can be no doubt that the requeltinc

provider should bear this burden. A utility is required under the

Telecommunications Act to provide access but if it denies access due to a need to

protect its system integrity, there is no basis for imposing on the utility the burden
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of showing that its detlmnination is reasonable. TelecommunicaDODS providers,

which arc generally well financed and sophisticated ~usinesses are in no need. of

such unreasonable and arbitrary procedures in aasertinc their riIhts, parti.cularly

as apinst highly replated utilities makina detenninations respecting system

integrity. A.ruJe that would thrust on utilities the burden of proving the

reasonablencss of their dc.,rminations not only vioJams the basic tenet of

recuJatDry law that a utility's actions are presumpdveiy reasonable, but it would in

and of itself endanaer system intepity. safety, reliability and system integrity.

Safety, reliability and system integrity, vital as they are, do not always lend

tlJemlelves to numerical or objective quantification and while theIe determinationi

should be supportable, a burden of proof :requirement would as a practical mat1m'

UDdermine the utility's ability to rely on engineering judgment in opciating it

systan.

, 223 also inquires as to whether the Cormnission may, or shoufd, establish

rcguIa1ions to ensure that a utility fairly and reasonably allocates capacity. The

IIIAWV is no, again, becaU8C such regulations or standards could not anticipate the

many factors and circumstances that will be presenmd under the Act.

M. '£mieN to ft'q

In the same vein, the Telecommunications Act also requires that "whenever

the owner of a pole, duct, conduit, or right-of-way intends to modify or al1m' ·such
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pole, duet, conduit, OT richt-of-way, the owner sbaI1 provide Written notification, of

such action to any entity that bas obt:ainod such attachment to sueb conduit or

riaht-of-way so that such entity may have a reasonable opportunity to add or .

modify its existing auaebment. Any en1ity that adds or modifies its exisdng

auaehmcnt after reccivina such notification shall bear a proportionate sbare of the

coats incurred by the owner in making such pole, duct, conduit, or ript-of-way

accessible. '. (TeJecommunications Act, § 7OO(h». The NPR.M (, 225) requests

COIDIDCDts on several issues surrounding this portion of the law.

First, the NPRM (, 22S) n:qucsts COllllllCmts as to whether the Commission

should es1ablish requirements regarding the IDBDIIer and timing of the nonce to

enaure that a provider baa a "masonable opportunity" to add or modify its

attaehmcnt. Althouah Con Edison bas a propam which esbIblishes a timetabk for

replacing facilities and this type of replacement would be known in advance, the

Company does not have a crystal ball which predicts facilities that may need to be

repJaccd on an emergency buis. Generally, Con Edison believes a one to two

week period of notification would allow a provider "reasonable opportunity" to

add or modify its attachment. It is important, however, that any time requirement

be stated as a general rule and not an absolum requiIcmcnt due to the practical

operating realities faced by utilities. Utility companies very often need to rqililcc'

or modify pol,~ on short notice due to accidents or bad weather. Attaching

entities should not be in a better position than the pole-owning utility .. If poles
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..t to be modified or replaced on short notice clue to accident, weatber or similar

cauae, all affected will have to deal with their equipment and no advance notice

role can apply - Apin, this is required both out of fairness arid out of ee:meem for

subsidization by utility ratepayers. Thus, my notice requirement would not apply

to an emerpncy situation such as an underground smoking condition, decayed or

defective pole.

Second, comments are requcDd as to whether to es1Bblish roles

detDnniDing ,,·bat a "proportiona~ share" of the costs bome by each entity would

be ~ 225). Cummtly, existing New Yode pole attachment contracts allow for a

1ime-bued standard in paying for modification costs. If a utility causes an

auaebmeDt to be modified wi1hin 2 years after an auachment, then the utility 1.S

rellpOlllible for the cost of the modification, (However. if it is the auaehing entity,

then the provider would be responsible for tbcsc costs.) Then, if a modification is

made after two years, the provider is required to pay the costs of the

modificatioll- This is a reasonable compromise which is curmttly used in New

York and is an accepted practice. The Commission should require a similar

standanI.

ThUd, the Commission asks for comments as to whether any payment for

costs should be used to offset an owner's potential revenue inCl'ClUCS. The answer

is no. The facility bclonlS to the utility and as such it should be permitted to

xeceivc any revenues from the provider's use of its facilities. In any event, this is
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a ta1eJ11akin& issue for sta~ public utility cOlDllliJlions that rep- utilities and. ,

not a matter for this Commission to promulptc rules to implement.

Fmally, comments are requested as to whether limitalions should be

imposed on an owner's right to modify a facility and collect a proporti~ share

of the costs. The facility's owner currently has the abil.it)r to make decisions

reprd:ing modifying a facility. This should not be changed since the primary

purpose of the facility is to provide electric, gu or steam service, and presumably

a modification would be neceuary to provide better service to its customCrs.·

For the teMOnS set forth herein, the CommiIaion should Idopt policies for

auaehing providers equipment to utility facilities consistent with Con Bdison's

concerns.

ReapecdWly submiued.

~J.~/ktLL
C~ Bdisori ~OIRp8I1y

of Newy~ Inc. .
41rvinc Place - Rm 181SS
New Yorle, NY 10003 '
(212) 460-6330 :

By: JotmD. McMahon
Mary L. Kraycske
Its Attorneys

Dated: May 2!J, 1996


